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what they are, and we are going to

0/'“-

We want. a qualified surgeon when we need an- operation, yet there,
are quotas 'in medical schoels--seat% reserved. for qualifiable students
to be taket from more qualified applicants. We want a skilled lawyer
when we are in trouble, yet there are quotas for candidates for law
schools. « . . . -

.+ The present use of quotas should not be permitted t6 mask the
larger issue, the danger of a de facto system of quotas. Abolishing
tests, .especially IQ tests, eliminating examinations, bending
entrance requirements (for college and employment), doyngrading
requirements for skills or eliminating them entirely, and denying

‘quantitative measures of excellence are profoundly wrong and

antiintellectual practices. . We knoy these masking practices for -
/gay for them (Ornstein 1976, P. 17)

/
/

It has been argued, with cdﬁsiderable merit,‘that quotas are
not democratic, but that they must be retained on a temporary
basis until the iils of our society can be remedied. The question
therefore becomes not whether quotas are right or wrong but at

. what level particular quotas should be set, what- the rate of

change to achieve a particular goal should be, when ‘they can
be increased or even eliminated, and how much time must elapse
before the situation will stabilize so that a particular quota

~will no longer be necessary. The most important aspect of the v

discussion on quotas is,not the philosophical or legal princi-
ples but the particular procedures established and the person-
nel used for executing them (Fuerst, 1976, p. 21).

‘In order to redreSs past wrongs soclety has reduced the
advantages of the more powerful and advantaged groups, and
has thus created tension and controversy--hence the require-
ment of affirmative action in the employment of women and
minority group members and in the allocation of money and
other resources to increase their educational opportunity. -
Several principles are being applied. Past injustice must ‘
be righted, even at the cost of discomfort and inconvenience d
to the present generation which, while not Tresponsible for o
the past 1njustice, profits from it. The groups which.have ’
been favored in ‘the recept past must accept some -reductions .
in the name of justice. The practical problem is how fast
and how far these chapges should be made (Havighurst, 1976, p. 25).
The decade of the 1970s is experiencing an uneasy
equilibrium among three sets of rights--those of the

. individual, of heretofore disadvantaged groups, and of &

social institutions designed to serve a postindustrial (ﬂg-'
society. Conflicts over righth become settled, bal- :
ancing these three sets of rights. No one of them has
been chosen for preference by American society (p. 28).
’ o ‘
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* GRADUATE AND PROFESSTONAL SCHOOL: A_DMIS_S];ONS:' SOCIAL AND LEGAL.CONSTDERATIONS

Introduction‘ ’ ) T . ':;fv" _' : . .

In some respects,”"discriminationh is:gt'tge°very heart of'the college admission -
process. And, in the selection of students for graduate or professional programs,.
the application of admittance criteria becomes a matter’ with potential morgl and
legal ramifications. Because only a limited number of ‘class” openings ar‘jiiailable

| in such professional schools as those of mediclne and law, institutions if higher
education have attempted to develop suitable means of determining the .most qualified
. of the candidates §or entrance ~ But how many can be accepted 1n light of incregsing
'instructional costs? Who will decide--and for. %Ezt reasbns--that one person will be
preferred over another°‘ And does the preference xtended for admission imply a
'similar'consideration'for graduation? ' Previously applied staridards of evaluation
have encountered serious criticism during the 1ast decade being at first considered
. barriers to the progress of minorities and women, then later as methods of imposing

quotas leading to "invidious reverse discrimination" against white males.

Motivated by a sense of obligation to expand educational opportunit1es for all :
segments of society, university administrators who sought alternatives to more

traditional admission procedures soon realized the difficulties involved. To ensure

lthat an adequate provlslon was made for less prepared students (generally those who
1
had suffered from discrimination ‘dnd had received an inferior education), admissions

committees adjusted ’f: ous requirements and set aside specific places for those
. applicants who were to be régarded as ﬁspecial." In so doing, however, .certain
, others were denied access to graduate or professional_education although their
qualiflcatlons appeared to be sufficient. Their challenges to existing admission
: policies and techniques have reached the éourts, notably the cases of Marco DeFunis
‘and Allan Bakke; while the former case was declared moot by the U.S. Supreme Court,

the latter awaits a hearing during the 1977-78 terms of the Court.
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Graduate and Professionél Admissions

[

'(\i Even though'gréduate school enrollment has shown a decline of over -two percent
9

76, according to the Council of Graduate Schools, profe ional schools "are

still operating~at record levels of class size. And the treme dous demand for
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has reported in The Chronicle of Higher Education ‘that, despite the fact that”medioal.,

school enrollment in the United States stands at 57,000 today as compared to 33,000

4n 19§8, first-year applicants are being rejected at a rate of approximately;‘S percent.

Less thgn‘one-half of those who reapply are accepted. So intense is the ca etition

for medical degrees, writes Greenberg, that thousands of rejegted ap ica.: ‘are
enteriné foreign institutions for training:;with the hope of one day returning to an
American university. To facilitate this orocess,’Congress passed the Health

Professions Educational Assistance Act of 1976 which would‘compel U.S. medical sghools
to welcome those who had studied abroad, if their qualificetiohs were adeqﬁate;'refusal .
to do so would result in financial penalization of the universities. The turmoil nhich
this law has caused to date centers around its obvious threat to institutional

autonormy in the setting"of admissions standards. For the moment, however, its
implementation hes been delayed and ettempts are being made to render it impotent;

o The bulging enrollments of medical schools have not had a detrlmental effect on -~ '
the market for ohyS1c1ans, the sane cannot be said, though, abdé% other fields. . 2“\
Already a gtut exists in many Subject areas for Ph.D.s who wish to teach.‘ Mike
Méuser (1977) has rec1ted a potentially similar case for lawyers, who by the year_ ' ~
2000 may experience a greatly overcrowded profession Opportunltles which were once
available to the attorney are beooming more limited. IMuch the same can be éaid for
a nunber of professional endeevors.%L ' . . | S

All of this pessimism would seem to suggest the necessity of a severe
curtailment in acgepting prospective students. Harold OrIahs.(l975) has spoken of

6
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< ‘a career which may have no future,

.'from the admissions- process to the final certification.

"the fatuity of credentialing everyone and everything" and of the questionable trend

»

of equating certification with competence. While "the case against limiting enroll-

Ly
ment in teacher educating-'ééﬁéyanrand %}agle, 1976) has beenﬁargued in the Phi Delta
¥ L, - ————— s

Koo 2
\“*wfﬂéﬁi §, or not "students shodld have freedom of ‘access

'flsaﬁver31ties, irrespective of dlfficulties 1n completing
+ S K N
it or in getting a j-~ ‘\ é9).v*Terry Herndon (1976) has voiced‘hxs\opposition to

......

admissions standards and a cruel ‘haax in maintaining the student's freedom t¢ pursue .

g

.
~— fa

. .
’ 3

Address1n§'the same issue, Howard Bowen (197L) has descr&bedghigher education as

a "growth indistry" having cons1derable ability to respond to the éhanging economy

.
¥

Since manpower needs cannot be absolutely predlcted, unwise limitdtions on enrollments

~

may be counterproductive In addition, three moral issues are pre¢sent: (1) the

.

freedom of personal choice leiyﬂecting areas of study, (Q) the value of education
@-

beyond the acqulsltion ‘of vocational skill;i (3) the importance f the directing of

technology by educated "people of vislon and sensitivity." “The llmits of education

I

are sel " reasons Bowen, 'not by the dimensions of the jobs we sbu\around us, but'bv
the capac1ty of human beldﬁs to learn.“.-Further, " . educatmon would touch people
of all backgrounds and aspirations and ite content would encompass all aspects of

. , .
life" (p. 157); - . o | -
. To yet another ‘advocate of the importance of graduate—level education the. -

market approach to program maintenance can lead to difficulty.  John \111ett (197h),

however has expressed the view that in an era of dwlndling resources graduate

education must lead to instrumental accompllshment as well as 1ntellectual satlsfaction

and development. Vore students w1ll, of necess1ty, be attending 1nstztutions part

’ , . -

time to receive advanced degrees, effort will be expended on hore "practical" projects.

l o

,Above all else, though, w1ll be a general revitalization of post-baccalaureate study,

g L)
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In most, Amerjcan universities, Committees designated by ¢

L}

e.president, the

. R ~- D . : . . " : . ) .
faculty governing body, or the academic deépartments themsel meet to evaluaterthe
credentials of'gpplicants. Usually the composition of these bodies is.such that o

v

. differing viewpoints are represented; several minority group members (either faculty

: L4
- or students) are now frequently added ;pr balance. . . . )

Those who are confronted w1th the arduous task of selecting students for
. graduate‘or'professional education generally seek suitable guidelines to facilitate;
Q:the process. Throughout the period immediately following the emergence of the first

ftrue graduate school at Johns Hopkins University in 1876, several factors influenced'f‘

most admissions decisions: merit, financial well-being, and social standing. And,

- I3

in actuality, the' situation has not changed greatly over the 1ast century. (Whatl
changedy ‘according to John Duffy (1976, PP- 260~90), was that entrance requirements
became considerably more stringent over the years: for example, not even athigh
sohool diploma was demanded of candidates by many medical schools in the lSOOs

Tt was at Johns Hookins in 1893 that the requirements of a college degreb and a |
knowledge of French and German set the precedent for the identification of qualifiedr

.applicants Also during this time, the Naﬁional Association of Medical Qolleges'began'

- to expedt member schools to administer examinatidns for adgi%tanc _‘ Abraham Flexner s”
J indictment of medical education, publlshed in 1910 fu her influenced the profession |
to move towarF higher standards Interestingly enough,,uomen--who had been admitted

‘9
* .

to major medical bolleges such as Syracuse (1870) and Michigan (1871)-—were being

' systematically excluded by entrance policles, so that the number’ of female pHysmcians

actually decreased during the early l900s ) |

.

- ,}~- Intelligence, as measured by standardized admission ;ests (for eXample, those in
B s o &
the fields o( medicince, 1aw, and business, as well as the Graduate Rebord Examination)

ndergraduate grade point average, remains the single most important criteriop

4,4for class selection. But, aspecially for those in professional studies, an’ emphasis o

o g /
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.2 ._,diff cult to assess with any degree of-accuracy, the potential for "futu;

\

4

on the Qpplicant's perseverance and leadership potential is not uncommon.

\ protect itself™ (p. 1119).

success

.Vifand outstanding contributions" in the chosen profession is usually eve'uated through
; /

committee intuition. Robert O'Neil (1975) beljeves that advocates of preferential
admissions policies can make considerable use of this conception: although perhaps
lack®ng in the quantifiable measures of ability, the minority applicant may become ?

a greater force for societal improvement than a nonminority person. Justice Douglas,

however, sought to refute this argument in hi§ dissent in the DeFunis (l97h) case.

- In his view, the need for capable lawyers is substantial--regardless of their race;

v

black lawyers, for instance,nare not necessarily required by black clients. Another

expression of concern was articulated in the New England Journal of Medicine by

Bernard Davis (1976) "It seems time for medical faculties to ask whether we have

o

- been properly balancing our obligation to promote social justice w1th our primary.

obligation to protect the public interest, in 'an area in which. the public cannot

o

(Recené@y,'controversy'over the remarks ‘of Health, Education and Welfare

;Secretary Joseph Califano led to his.subsequent statement of clarification ("Qalifann

v

moreé moderate view of recommeriding special training courses and intensive .recruitment.’

A second factor, the abilit& to pay, has had a-wax of opening up positions
graduate schoois.across America. At thg turn‘ofbthe centuryk'those with the financial
resources to support themselves (and often the program'itself) were granted admission
ra her quickly} The reasons were indeed pragmatic:, without operating funds no
pr pective scholars could receive educational benefit!r What- harm would be done by
admitting a less than bright applicag; if an endowment to the campus was forthcoming

o oY |
3 ‘ o
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. . T
* upon his graduation?. Such ﬁsnbjective" standards continpe to he ntilized with
igpstification by conmittees, perhaps, but a trend toward "ascertainable" criteria
~ . . . . o
is growing. ' Yet anvther significart effect on professional school admissizns is
that of scholarship and fellowship availability. These grants of money to sustain
/pandidates for degrees control’ the academic program to a rather great extent
Without funds, fewenpstpdenté may enroll« resulting. in) he curtailment of course
offerings and research opportunities. The desirability, therefore, of finding
students who already possess grants.or. who will merit them is readily apparent
to admissi ns officers,
Among the groups which are especially likely to receive federal funds for
education are those characterized as minorities (black Spaﬁish—surnamed Americans,

4

American Indians) and women. And the adve t of“affirmative action programs has

’

given additional impetus to the_demand;for increa$Ed opportunities'in,higher education

for these previdusly disadvantaged persons. The birth of this doncept can be traced

¢ <~ s .

back as far as Franklin D. Roosevelt's anti-discrimination order for wartime weapons
pIants, but the first use of the phrase "affirmative action? was Kennedz s Executive
Order 10925. Under johnson, though,'the ful’l"p&ram associated 'with the t‘erm
came into being with Executive Order 11246 of 1963
And, although a specific part of the 196l ClVil(RiLghtS Act' provided (Title VII,
'Section 703) that preferentlal treatment is not reqéired to correct racial 1mba1ances
in occupatlonal groups, the federal executive actions have perhaps taken precedence
over the original legislation (Glazer, 1975, pp. LL=-L6). fMoreover,‘the judicial )
': Knterpretatiodlof the laws of Congress and of the mandates of" the«administrative
agencies has further modified the application of the bdsic principle. Even’ the
, Carnegie Counc11 on Policy Studies in Higher Education ("The Carnegie Council,"
1976) issued.a statement 3n Anézst of 1975 calling federal affirmative'actionQB

< : . _ . ) g ‘
programs confused and chaotic. .The Council has recommended special programs to

a
. . . -
. -
N . , .
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‘imnrove the abilities of the disadvantaged but has also observed that the most #
- ’ R ¢

qnelified candidates should be selected ¥ithout regard to sex or race. Nevertheless,

,1nst1tut10ns, in the spirit of affirmative action, must be required to "pursue

nondiscriminatory p01101€s and to malntaln relevant records that will be available
" on request" (p. 8). * B

.Since the late l9éds, the role of women in graduate and professional education

has become more prominent. Title IX of.the Educational Amendments of 1972 ST
spec;fically prohibits sex disc;imination in admissions policies for both greduate
‘and professional schools. _ Overt duotas which limit the numbef of women applicants,
"ostensibly fair'procedures which have a discriminatory effect," and seemingly fair
.crfteria which ane ectually sex-bihsed--all are in wWiolation of the.existing law. |

Since both pubiic and private institutions which receive\federal monies in‘grants,
loans, or student s;d are intluded, virtually no exenption.islpossible (Sandler, 1975).
Furthermore, the imp%icstions of the Equal Righté Amendment, shoyld it be ratified,

. will be significant'througheut higher education.' It wonld seém that ever in the area
’of admissions'the impact nill be' substantial: although much of the discrimination ef
the past -has disappeared and womed'a;e accepted as being genuinelj’interested in the
professions, selection committees are still subject to bias against women,

especially mothers (Roberts, 1973). .

- Admissions decisions are also affected by applicant characteristics, other than

+

£l

race or sex, wh}ch are sometimes overlpoked. Place of residence has historically
been a facté9 &n thé selection procecses of many schools. In a number of cases,
preferenceihﬂf&mc“ln-state applleénts s requlred by state statute. Tennessee, for

'example )ES &spQC1

strict 1n this regard. Even though the parochialism

ass0013ted g;ﬁbaa%boverwhelmlng majority of "local" students is frequently crltlcized
-_ yr AY

3 Ve still tended to select "known quantltles” rather than incur the
.,yﬁf

ispleased publie. Recent Supreme Court decisions, too, have ‘reenforced
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a state s right to disc(iminate on the basis of personal residence, N%t ehallenged
v 1Y .

at 1east for the present, is the university's right to give preference to those

returning from military service cpecial cons1deration has been given veterans for

= T

K

RPN

some time (notably in the. "G.I. Bill") but the°1ssue was not raised in DeFunis, f'
although the Unlversity of Washington had shown favoritism toward this group. -
'Lastly, a variety of other 1nf1uent1a1 factors have had at least some bearing in'
committee recommendations: religion (particularly in the early 19Q0s), personality,’
and alumni or political pressure on behalf of an applicant.

Relevant Points\of Law , ’ . ) .

i

o . 4 Lo C AL . '
Certain cases and points ' of law seem to reoccur in briefs relatlng to admissions
. :

. N
questions. The first of these concerns -the nature of higher education itself: is it

a right or a privilege? While the definltlve answer does not yet_ exist/ guidance can

be found in the Healy v. James (1972) decision in which the Court held the First

Amendment rights of a campus dissident group could not be denied by administrators.
QOwever, Gellhorn and Hornby (197L, p. 998) have observed that, although higher
education is now subject to constitutional scrutiny (a demise of the right-privilege
g \,distinction) "the constitutional rights of a citizen are not necessarlly carried \
unrmodified throuzh the campus gates " TFurther, "in determining what procedures are
required in the admissions process, then, the courts will consider the impact of

thgse procedures on the educational environment" (p. 99§): In a’ previous ruling,

Starns v. Malkerson (1971), the Court stated that, while higher education is of

great’value, it cannot be eouated with food, clothing, shelter) or rights of a.

fundamental nature. Thus, a difference remains--although not to the degree’it once
) ?

was. As the high school diploma before it{ the college, degree could be.considered
R g

. a necessity. - Even here, though, uncertainty exists: in Griggs v. Duke. Power Company
\

(1971), the validity of requiring possession of a high school diploma by a worker

was called into question.

12




2 Whenever an appe l is made in a case 1nvolving denial of admission, invariably

! .
Fourteenth Amendment¢r1ghts are mentioned Designed to ensure that former siaves

* !

co ddpecome c1tizens w1th basic civil rights, this Amendment to the Constitution‘
_was roposed in 1866 and proclaimed in 1868 "Its due process and equal protection

claupes have had 51gnificant 1mpact in the years. since their statement "o, .’nor

-

shalﬁ any State deprive any person -of life, liberty, or property, w1thout due process

|

of law; nor deny to any person Wlthln its Jurisdiction the" equal protection of the
o law;.’ By speclficalky mentioning the state, .the Amendment directs the state to ~
, ‘iprovide the rights listed in the due procgss clause of the Fifth Amendment ,which
relat:F the federal goVernment's responsibilities.‘ : '.‘ ‘ o f \

It is wise to differentiate between "prmcedural" and "Substantive" due ‘process.
’Concisely (Hobbs, 1976) "'procedural' due process . . ..concerns, the’ fairness of the
steps that are taken 1n‘the adjudication of a dispute or in the application of a
sanction.".’!h contrastzto this, "substantive due process . . . speaks of the

reasonableness, the relatedness, of the criteria used in reaching.a'determination

L]

in the case" (p. 108).. |As Hobbs has noted, the attacks on affirmative.action
’ !

programs and admissions|procedures frequently utilize the due process clause in
’ cY ’

'maintalning that protection guarantees have been vidlated through the application.
of legally impermissible criteria. T .
For higher education and its relationship to the Fourteenth Amendment, two

cases 1n particular should be mentioned. bixon v. Alabama State Board of Education

(1961) represented a-truly noteworthy point in the application'of the due process
principle.i'The Fifth.Circuit Court recognized that state~supported educational
institutions are subject to the constitutional requirements of the Fourteenth E
Amendment* specifically, a statement of charges or reasons for the college s -
action should be given to the parties involved anA the opportunity for a hearing

should be made available. Even though this decision relateh to an’ instance in which

‘ ?’ | ) ' !
a f"ff:—; o .
A , .
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the civil. righka of black students were infringed because of their proteég’demonstratior

the judicial treatment of those dismissed served as a' model in easesmconcegning the

deprivation of.a;?valuable‘personal interest." Gellhorn and Hornby (1974) have
remarked that the Dixon guidelines for schoel officials hdve become almost universally.

followed as the mininmum expected-Qalthough the Supreme'Court itself did not make
the rul ing.. Y ’

The second case wh&ch.directly relates to due prdcess in-the academe is that

of Roth'v. Board of Regents (l§72). Roth, «a‘nontenured profegsor who had not been

_firehired filed suit in ?rder to return to his poaition. But, according to Hornby
(1975), "constitutional protection-under the due process clause is, by its terms,
eﬁtended only to those ‘deprived, of f1ife, liberty, or p:operty'" (p. 253)

the Court's opinion, these conditions. were ng% deemed’ to be, preseht hence, Roth

did not Succeed in his case. There exists, it would appear, a threshold of property
interest which;is'subgect'to interpretation. The-applicability to admissions issues .
rests, then, on. these grounds' ﬂ. for the Court defined property in terms of
justified expectation rather than possession and recognized that a person's liberty is
affected by a severe restriction of hts~alternatives" (p. 223).

Similar difflculties in analysis are possible in an examination of the equal
protect%on clause as well. Intereatingly enough while thebilause was designed to end
various forms of racial discrimination against the,freed slaves, the initial use of
importance was'in'protecting the.rights of§qpinese‘laundrymen in~California (O'Neil,

1975, p. 71). Over the years, it has been invoked in numerous fases, notably in.”

Harlan's dissent in Plessy V.lEerguson (1896) and in Brown v. Board of Education

(l95h), to secure the rights of minorities in society. v Q: SR

v
Criticized,.by some, lauded by othexs, the ever-increaaing applicattan of

the due process and equal protection concepts 1is changing institutional.policies.
Adcertainable standarda, fair and open practices, proper and sufficient opportunities

! 14 / n' . -
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have become watchwords for administrators. Although undue optimism is not -

suggested, one writer has offeréd this encouragement' . l d ﬁ

"Due process of. law," that eluslve legal concept which haa

come to insure some degree of fairness in student-university T".;,

relationships, has not yet stifled the academic process. To - s
the contrary, it may even prove td be a device by which new

vitality and meanipg. are introduced into relationships among

fac;éty members, administrators, and students (Caldwell 1970,

p. 265). .

. . L
An investigation of the constitutionality_of such university programs as
: preferential admissions requires an understanding.of the appropriate standards.
To scholars of constitut1onal law, such as Robert O'Neil (1975), three options or
"~ tests exist in the application of the Fourteenth Amendment to discrimination cases:
"'(l) the Per Se, (2) the Rational Basis, (3) the Compelling State Interest. )
The Harlan op1nion in the ElEEEI case is an example of applying the per se .o
test to a racial question. Justice Harlan adamantly stated that "the Constitution
is color.blind“ and that the Fourteenth Amendment's protection precludes use of
race to differentiate between people in determining ben?fits, rights, or privileges.
In other wordg, raciallclassifications are per se'invalih and unconstitutional. Here
’lies the fu damental-argument of most attacks on "reve;se discrimination"'and
preferential admissions -policies. |

Can race o\\bonsidered a valid criterion when it is used benignly? Or can it

. hever be constitutionally employed to separate persdns? No answer is possible at '

I

-

this time as recent Court decisions have not’ been conclusive. On the one hand, a
staunch supporter'of preferential programs, Hunter Boylan (1973), has mailntained .
that the precedents established by the Court in promoting 8chool integration ¥
"indicate that the law recognizes a duty to overcome the effects of previous
discrimination as clearly as it recognizes the responsibility to avoid present acts“

of discriminationC (p.ll7h). ~According to Boylan, guidelines should be forthcoming
which will rectify the present condition of uncertainty. But, on the other hand,

.1.5 .

’




of the critics of special treatment for certain groups, none has been more outspoken
tnan Carl Cohen (1975) who(gelieves'that sucn practices would eventually destroy the
, principles of constitutlonal government In, his opinion, qpreference by race is
‘malign, 1ts mallgnlty has no clearer or more fitting name than racism.' Widespread
in American universities, this well-meant racism will indeed be found, upon reflection:ﬂ
. térdeny the "equal protection of the laws" (p.-1hl).
-'The second test stands as the opposite of the first. Iﬁé supporters_maintain
that the Gonstitution does not nrohibit classificationsvis there is any ":at16551'
| basis" given by the state for them. All that is necessary is that some log1c for
the law or procedure be demonstrated—-however superficial or unusual tKe 5ationale
may appear. If the state believes tne public interest 1s senVed by_fpositive" b
discrimination between racial groups{ then it is permissible uaser the Fourteenth /ﬁ\“
Amendment--or -s¢o the argument goes. The "rational basis" test has been_applied id
> weélfare cases, in advertising disputes, and in other expressions of societal conchn
.« for human well-being. But this standard must not be used u?less it is aosolutel
certain that no harm will result: -"Governmentallpower‘to classify on the basis of
.race is dangerous. T:§a§§gkninority may, become tomorrow's majoritv;and‘vice
versa" (0! Neil 1974, p. 933). ~
" of the three approaches to the issue, the last is receiving the most attention.
Whenever the state can adequately prove that ‘a "compelllng interest" motivates its
3
actions, it :hen can establish a reasonable course to follow. As to what could be

shown to be "compelling" remains in doubt; O'Neil (1975, p. 86) has- observed that

the éupreme Court has yet to declare that a classification meets7the requirements.

.

The time for such a ruling is fast approaching, however, for in the case of

Vlandis v. Xline (1973), the Court indicated that the state has a legitimate interest

in using residence as a factor in tuition asseSSment. { o e
. .-

How can the idea of "compelling interest" be incorporateaqihto a defense ofv
* ) . /‘n'
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preferential admissions? O'Neil (197S£FQP 68-9&§ has supplied the details:

!

B

l}’
(1) Ensure that the classification scheme is'§ table urder the Fourteenth
" 'Amendment. Equal protectionomust exist for all although consideration can be taken

of past-injustices\yhich necessitate corrective actions. (2)vThe.interest of the

14

: R - . o §
~ State and its citizens must be of prime importance. Financial concerns can be of

"significance; and -.clearly the educationaliprograms must show benefit from the.

i clagsification process. (3) The relatidnship between the scheme of classification
: ‘ ) ! ) :
and the state's interest should be shown without question to be thoroughly "rational."

7

If'race\is the criterion for° judging, why is it so used?_vThis~must be.prouen t6 the’ .
qétisfaction of the courts. (L) The.results desired_by the'state can be'obtained by
no other means. The goal of increasing the number of'minority.members in the»legal or
medicaf;professions (or women in.these areas, for that matter) can be met only by'
speciti?hgﬂthat a particular number of applicants will be of a certain race or sex.
Universities and governmental agencies are, consequeany, themselves "compelled" to -
produce evidence which will verify the preceding statement.

= : 5. -
'ﬂBases of Note: DeFundis, Bakke, et al. . ‘ R Jny.'

DeFunis v.'Odegaard (1974): Among ‘the pertinent cases of the past which have

had a bearing on arguments in DeFunis are the following. in Plessy v.' Ferguson (1896)

the Supreme Court stated the "separate but equal" doctrine in" allowing segregation
of public facilities for promotion of the general good leading to Justice Harlan's

dissen€~that Tour Constitution is color blind, and neither knows nor tolerates l{

classes among citizens"; in McLaurin v. Oklahoma State. Regents (1950) the Court;

with Vinson as Chief Justho>\ruled that segregated “‘classroom and study facilities
: 7~
_impaired the ability of a black graduate student to pursue his profession, in

Sweatt v. Painter (1950) the Court went beyond the physical facilities argument and’

: declared the Texas Negro Law School inferior to the Texas Law School in "those

~qualities incapable .¢f objective measurement," including traditions and prestige;

!

NN e . »
+ B . .
. \ .
S . Do .
PO . N .
. ; .




- significance; nevertheless, it alone

in Brown v. Board of Education of Topeka (195L), the landmark case in education,

the warren Court declared that Segregated education and the result1ng discrimination

Bl

- deprived minority persons of equal protection under the law and that "in public
. o > ’

education the doctrine of separate buts equa%_has no place."

Horle and Thompson (1968) have described the effect of the 195L decision on
admissions policies, suggesting that most céses can be judged on whether the equal
protection guarantees ha;; been observed by institutions. (Twor unusual rulings have
"been given in their discus31on:. in 1958 and 1960 it was- held by leras courts that

"sex as a basis for legal‘legislative classification was tonstitutional" and ruled

that a wom?n plaintiff's denial ofqadmissibn was not a violation of her Fourteenth

Amendment rights.) The road to DeFuriis is marked by numerons other decisions of L
. o T . : ) .

~

4

« « « provided the first opportunity for. an explicit statement
on whether, under the equail protection clause of the Fourteenth
Amendment, .race can be taken into account voluntarily by a state
* when previous discrimination has not been proved ZHornby, l975 p. 217).

It has been this case, more than ahy other in recent memory{ which has
captured the attention of educators in graduate and professional schools. ‘Perhaps
_}nis is so because a.school of law,itself figures prominently and because a
constitutional question of considerablenimport is deeply involved. At tﬁé root of
the controversy lies the:University of Washington Law School's denial of admission.

in 1971 to Marco DeFunis, a magna c&g'laude graduate of ‘the University and a

resident of the state. Although he was subsequently offered admission to fpnr,,
other law schools, DeFunis chose to contest his rejection by the school he preferred
for reasons of location and reputation. It was not that the University of Washington
'found him‘totally unqualified, rather that it had but 150 first year openings .and
1601 applicants in the fall of 1971-~the trend toward increased social concern as well

w,u it |

ags the hope of economic success had made the study of 1aw exceedingly popular

) 18
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Although DeFunis ha&\an undergraduate grade point average of 3.6é (3.7l in his
junior and senior years), his initial score on the Law School Admission Test was
not outstanding; he took the test three times, however, making 668 on the lastl:

’attempt. 'This score placed him in the\upper.seven percent of‘ﬂéose completing "the
test nationally, but--and this,is crueial-~his three,scores were averaged, thus -

reducing his overall standing. ‘Wnhile O Neil (1975, p. 9) bas affirmed this technique

" as standard, several others in the legal profession saw fit to disagree in their
briefs to the Court. (A critique of the LSAT was included in the dissent of
Justice.Douglas (DeFunis;\p, 1719): the test, in his‘view, reflects a definite

, slant;toward the,"traditional" applicant, usually white and upper middle class..

.He has proposed the invention of other measures which wauld take into account
personal background, perception, and group compatibility, "a law school " he has

: asserted, "{s not bound by any- legal principle to admit students by mechanical \F -
criteria uhich are insensitive to the potential of such an applicant which may be
realized in a more hospitable environment".(p. 1719).) ’

Using his‘adjusted LSAT score, GPA, and writing test results, the law school!s
‘:admissions conmittee calculated a predicted first-year aferage of 76.23 for.De%unis.

+ Since an auerage had been prepared for each applicant, the selection process consisted
first, of grouping bylscore and~then’of'inviting the applicants for interviews ’
accorGing'to rank. Those who had left the program because of military service were

allowed to reenter, decreasing the ‘available glass positions. -For the fall term, °

275 applicants were accepted with 55 additional persons noted. as alternates, DeFunis

was not placed in either category, even thoUgh 180 students had lower grade point '

averages (and no graduate work in political science as he had done). In addition,

Ll of the 275 perhpns'admibted were mino ties, 36'of whom had predicted law school

grade averages significantly lower than t at of DeFunis, h8 nonminority applicants

‘“twith lower averages wene admitted;” 23 of these returning veterans. |

Q - o 19
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. What had occurred, DeFunis learned, was that whenever an applicatibn form *
. - . - . ] . . ] - . *
indicated a minority person this request for admittance was given to a special

. . ) 1 “.
- subcommittee. Regardless of their test scores, these applicants were considéred’ ' -

[

for preference based on;their potential contributions to the school and the .

»profession bécause'of their race (usually black). Unfortuna&ely for the institution, o

. * methods of record keeping were poorly organized DeFunls had the opportunity tb ‘make ff'
P Al

a strong case on several polnts, including procedure and equal protection .

RS

Two weeks after his - lasg’refusal of admission, DeFunis instructed his attorney

‘to file suit for his admittance to the law school and for damages against Charles
o Odegaard and others. representing the Universlty of thhington. (Abcording to

Karin Abarbanel (1976, p. '2%), Dr. Odegaard, retired president of the Un1versity,l~"

is currently preparlng a comprehensive study for the Macy Foundation on the efforts

of LO medical schools to increase the enrollment of ority students.) BeIieving T

that he had been d1scriminated against‘because of his not being-a minority student,.

<

DeFunis sought to prove the uncOnstitutionality of the committee's actions His

4
- #

Jewish bagkground was to be citéd in. many arguménts, Tor it had been’ this ethnic
group which had suffered much over the years in higher education. Indeed as .

John uffy,(l976, pp. 289 90) has observed in the medical schools many universities '

»

used subterfuge to 1limit the number of Jew1sh studéhts' Harvard imy 1919, for example,.

placed a quota on Jews to maintain "a proper bala7ce." "~
/ ‘ . N ’

The case of DeFunis v. Odegaard next went'tJ the Superior Court in Seattie'and

/ .o ‘ . \
/ : B - LN
! N L N T . v

‘the discussion COntinued:A

’ B

When Judge Shorett found the DeFunis/Lase on his docket he .
went to the law books in search of precedént. He quickly discovereﬂ
there.was no Supreme Court decisjon in pgint. The absence of consti-
tutional guidance was surprising, for the issue had been much dis-
cussed in the press and in law journals (0'Neil, 1975, p. 71)




P 1

continued to attend classes as the:University appealed. After a lengthy study, the

Washington Supreme Court issued 1ts opinion 1n favor of the 1nst1tution 1t ruled

{ as follows: DeFunls indeed had "stand1ng," a personal stake in tne outcome of the

Lo ! ' _‘ ‘ >
‘actions;'conslderation of race ‘ip admissions was not a p se vlolation of the
PR - *
equal protection ‘clause; the law school had to prove q cohpelling interest for, its
policies, the efforts made on.behalf of mlnorlties were not uncenstitutional no 1% 3
) '. t .

- . \
reaoon existed for the p 'ntiff to request cohsideration because of his residence

.8
H

"in the state. DeFunls, lo 'cally, sought relief from this judgment Justice %ouglajmgj,

. ' . ‘ % ‘ _ v
anbed a stay, pend*ng Supteme Court rev1ew. ', o ) RN
;. '\ P . -.' ' -
. The Supreme Court deci: ion, hy a five to four vote on April 23, l97h, was - e
\ -1 . ‘% 1

somewhat uneXpected‘ the case was declared'moot because DeFunithad nearly ) oy

completed his course of study {Bstices Douglas and Brennan strongly disagreed

w1th!§he opinion, both advocating an answer be provided for the 1s:§%pr§ISedL'

2

: Perhaps as some have commented the Court "ducks" hard cases; Posner (l975),,.
though has noted that the judgment of mootness ‘was much more, veasonable than
: Brennan s cr1tlcism-of it. Hobbg, (l976) has written that it was most forﬁunate
that a hasty dec1slon was not reached on such a poorly prepared case 'Kirp and
. Yudof (197)) have concluded that the non—decision was perhaps a ble551ng since” P
it allowed 1nstitutions to cont1nue to use discretion, an occasion "when the
uupreme Court is wise not to éxercise 1ts prerogative to have'the final word

'concerning the constitutional merits of a policy « .+ " (p. 26). y%t the problems

-introduced were not put to Test: the 6L organizations which sponsored 26 "friend
¥

“ 'b |'

of the court" briefs on DeFunis testify to the concern of minorities, labor unions,
professional 5001eties, businesses, and school

v writlng in the Virginia Law Review, O'Nell (l97b, pp. 942-48) has attempted to

substantiate a government's--or univer51ty s-qreasons for granting preference on
1
racial grounds:. (l) increa81ng minority involvement on the campus and in the

21 .- °




professions, (Z@ reducing the effect of discriminatory ‘entrance examina.!g:s'and'
-2 »

‘traditional standards of admission, (3) atoning for past 1njustices to minorities,

(h) meeting. the requirementw\jemanded by affirma%ive—eetien 1egislation dnd guide-'

lines, (5) providing a more typical model of a multi-racial society in the professional

JJ’ \ .

school. ‘ o - . \ ' K o . o >
. ' . S '
While not directly replying o O Neil Richard Posner (1975 pp. 7 19) has

taken issue with similar justifications of reverse discrimination. His adhlysis

"is as follows' (1) there is simply no basis for the contention tha; standard

to determlne with preci51on, whereas a knowledge of socioeconomic levels would be
'.useful in choosing students, (3) in many cases, previous- discrimination against
minorities on the'part of the institution'has not’ provén, eliminating the necessitv
of renediation; (L) no evidenge is to be'found that bv increasing the number ,of,
minority professionals the probléqs of disadvantaged groups will be significantly
réduced, for even the "role model" rationale is of doubtfui _validity. )

Posner has concluded that institutions have turned to such admissions methods

, . ‘ Py .
" as those used by the University of Washingten primarily to appease a small-~but

vocal--group of dissatisfied students -and faculty. Rather than being motivazpd'by"

the desire for diversity and-justice, administrators fol!owed theaeasiest way to’

o R . . , !
reduce the pressure of affirmative action: establigifng arbitrary quotas with a

questionable racial categorization imposed by biaseg committees. A harsh judgment,
perhaps, in 1ight of the historv of minoritiesq-especially blacks--in America.

. ‘ a . e

1 (Prejudice ldth (&sdeffect on educational opportunity has surely contributed,

%-for example, to the deplorable lack of black physicians, Although several freed

0

slaves were ‘able to take their degrees abroad in such schools as ‘the University of
- ,.{ .
Glasgow, few-were even admitted to Northern institutions. Howard University in",

L]
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W%shington, D.C., Becamy the first real’chance for blacks to receive medical educatidn
. ;-

after its opening in 186?f/ By the early-l90ds, several additional”schools had been

foundéZ, but only onej-Meharry in Nashville--was:able to 3unviVe this\period of

financial'stress.‘ As late.as 1942, there were but 3810 black physicians in America; R

years earlier, in 1910, the number had been 3h09t‘.éi: gain:uas slight, 'to'say the

v

least; blacks would not be regularly- accepted as doctors until tngﬂivll rlghts .
movement-of the 1960s (Ni‘y, 1976, pp. 284-88).) . . i%@ : ’ o

dne‘aspectvofiDeFunis which has been o{ten‘neglected regards his initial claim
to'preferential treatment because of his‘status.as'a Washington resident. Statutory
provtsi?ns in this particular state-do not provide for'favored admission to institutions
for residents/taxpayers. As is the.case in most universities, though, as higher fee

s assessed nonresident studentprq,A great irony of DeFunls is the dual nature of <y

3s plea, advocating certain types of "discrimiﬁation" (place of reSidence) bute

N Y

' not othe?%wé?ﬁ&e) Th1s issue was effectively eliminated by the trial and state .

1 |
courts, it was not ‘a factor in briefs to the Supreme Court (Hobbs, 1976, p. llO) i
\ - -
Before disposing of it altogether, however, the residence”criterion mayJBE'—_i
At Y
worth additional attentlon " Since a state's’taxpayers cdntribute greatly to’its

higher educational programs, they and their children should be given- ”first réfusal”
on admittance to state institutions--according to one viewpoint The opposigg -
opinien would take note of the important role of federal finnncing and would assert
the right of American citizens to attend any public school. ﬁor which they were

)

qualified, space permittingh At least three cases\pf interest relate to the

)
problem (Hanson and Liethen, l97h): in Qhapsro v. Thompson (1969) the Court held et

‘that a state one- year durational residency requirement for welfare payments was

unoonstitutional since it unreasonably burdened the right ‘of interstate travel and

deprived individuals of basic rights, in Starns v Malkerson (1971) a Federal court

rejected a Shapiro-based claim that nonresident’ tuition interferéd with the right

P . /'
.‘l ‘ ' . . , 23 - l/i
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* 7 to interstate‘trauel, observing that higher education is not a fundamental‘?ight.
. " ,'8 N . __—. .
apd that a rational basis exists for higher fees for nonresident students;._in

.Viandis v. Kline (1973) the Supreme Court ruled that states may establish reasonable

4 . C e [
.

criteria to determine in-state status.for tuition purposes but also that.due process

must be heeded by allowing students to become residents if requirements are met

For the present, therefore, de islons have beenﬁdirected at tuition differentials,
_not at res1dency as a conditjon for admission to university programs. . ¢ '

Bakke v. the RegentSrof the Universitz;of California (l976) After tpe DeFunis'

case was declared moot, university administrators began to await the next strong -

challenge to "affirmative -discrimination," which Bakke has proven to be (WOng,’l976).
. (
Allan Bakke, a white engineer, was denied admission to the Medical School of the'

. o, Yy

University of California at Davis in both 1973 and~l97h Because of the tremendous
demand for admittance (26Ll applicants in 1973, 3737 in 197L), the selection
) committee wvas faced with rejecting most of those who applied. One hundred openings

were all that were available each yéar; 16 of'these were to be reserved for qualified

. ) : [ 4
- minority students who had experienced--bye¢reason of their race--the effects of
indirect discrimination. Bakke maintained that his qualifications (a'grade point

average'ofda.Sl; MCAT subtest percentiles of 96, oL, 97, and 72, a combined rating
. ) A

of 168 out of 500 in 1973 and 549 out of 600 in 197L) were, in reality, superior
to those of many of the'minority students,chosen. His record wag recognized to the-

L3 :
extent that he was invited for interviews; nonetheless, he was not accepted although *.

9

-ape . A ! ‘ . ‘
% number of minority applicants with much lower ratings were admitted.

L4
'y To reverse the committee's decision, Bakke filed suit in June of l97h, claiming

that the Uhiversity had violated his equal protection rights by denying his admission

»

on the grounds of race. Fearing an unfavorable result, the University filed a

-

cross complaiht for declaratory .relief.\In its opinion of September, 1976, the

California Supreme Court stated that deprivation based_on‘race is- not subject to

24 RO i

~




cL
. * . . ‘

a less demanding standard of review under the Fourteenth Amendment merely because

the race discriminated against is the majorlty rather than the minority (Bakke,«

PP- 680 82) Furthermore, the court observed that the University had no& ‘

demonstrated a "compelling" interest in the program by reason of past injustices

to minorities by the 1nstitution a d that the medical school had not shown that its

goals coulg not be met in other ways.’ i . o ;?' ‘

Dissenting from the maJority view, Justice Tobriner maintained that preferential
admissions policies should be constitutionally permissible because they mitigate the
violations of minority rights which Culturally biased tegts and inferior schooling
have caused. Consideration of race is vital, in his opinion, to‘ensure "a diverse
student body, a‘desegregated profession; an integrated society."

When the University appealed the California ruling (Bakhg's admission ‘has
been stayed for the present), the feeling among minority rights organizations was

™

'+ that the Davis medical school had prepared a "bad" case, actually hoping to lose.

The Chronicle of Higher Education (Watkins, 1977) has featured the growing uproar
associated with the case. The positive statements of Davis President Saxon notwithf
standing, the prevailing attftude on campus has been that the defense of minority
admissions has not been competent. According to this recent report, fewer minority-- .
black and Mexican-American--students are requesting admissionﬂtq‘fhe 6niversity's*

graduate and professional programs. One law student has commented that the

California ruling in Bakke ". . . can and will be used to maintain the status gué
. —
of traditionally white male ;mdical and le)al professionals" (p. L). But the. case,

others have suggested may offer an excellent opportunity to reexamine and improve ,

LS
access for all disadvantaged groups. :

¥

. It now appears that Bakke will be argued before the Supreme Court ‘during either
)

.
the fall 1977 or the spring 1978 term. A former Solicitor General who is presently

‘a Harvard Jday professor, Archibald Cox, has been selected to assist the University's

—
———eas e———
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attorneys. Responsible for a brief supporting.preferential admissions in DeFunis,

Cox is expec*fd to stress the "distinctive contribution to the profession" and the

-

"diversity of bachgrounds" reasons for special programs. This viewpoint-has been

presented'by the president of Harvard, Derek Bok, on television's "Meet-the Press."

Commenting at length on the case, Bok stated that the courts err whenever they say

race is not relevant in profeSSional school ‘admissions. Institutions, he concluded
must, determine for themselves the nature of their minority‘stud:nt programs; fur;her,
{"judges, good as they are, do not have intimate, firsthand eXperience in the nuances
and subtleties of the admissions process,  and therefore should not impose rigid
j&equirements on minority admissions" ("Harvard President," 1977, p. 515). =

As to the probable verdict,‘pertinent decisions of the Supreme Gourt under ’

Burger have not been extremely predictable: in Griggs v. Duke Power Company (1971)

uniformly applied,standards--culturally biased tests, diplomas--were declared
- discriminatory and illegal, if they disproportionally affect minorities and they

cannot be proven to indicate factors essential to occupational tasks; in

Albemarle Paper v. Moody (l975) standards for employment were rejected unless
thorough criterion validation of all required tests mas accomplished 1ést policies

penalize minorities, in Washington v. Davis (1976), however, a police department

4 t of ability was ruled acceptable even though four times the number of blacks'

ailed it as whites. But the la#t decision cannot be “taken,’ according to Malcolm
herman (1976), as proof ‘that the Court has abandoned its "anti-intellectual -

pro civil rights" stand on issues of valid employment (and admission) standards.
Washingto involved a federal. agency not subject to the 1964 Civil Rights Act at
the time of the original trial hence, the Supreme Court Qﬁted that constitutional
requirements of equal prptection in employment were not applicable in the manner
indicated by the:>ivil Rights Act. But the recently extended coverage of the Act

would suggest that criperia in conflict wlth the Courtts concept of "fair ‘and
) \ / . ¢
e .
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- non«discriminatory" practices will remain suspect. "Whether'one likes, it or not,"

1
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Sherman has written, "intellectual values and standards and internal policies of
institutions have been labeled as civil r1§hts issues over which courts and government
_.agencies have acquired significant jurisdiction" (p. hO)._ - - B

X .

. An opinion announced March l, 1977, by the Supreme Court may provide add1tiona1

:insight. in United Jewish Organizations v. Carey (1977) the use of quotas and - the _'

assignment of electoral districts solely.on the basis of race to better reapportion

an area were deemed permissible Racial -awareness is legislative reapportionnent isf‘

L4

ot unconstxtutional per se. Moreover, the use of racial criteria is not confined

. @ . N )
' to.eliminating the effects of past discrimlnatory‘districting;-thé requirements of

the Voting Rights Act demand corrective action'as necessary. In this instance;\those:

who charged "reverse-discrimination":#the members of the Hastdic Jewish commnity in

4

‘New York-—did not receive relief, a similar judgment could wellvbe rendered in.Bakke,:

“u

though education--not redistricting--is the question. ,
Not all of the problems which have arisen in the development of minority =~
admissions programs are of the same nature: Bakke's contention is. somewhat different ‘

from that of DeFunis. Another student at California-Dav1s, Glenn De Ronde, has

_charged the Universilewith-bias in not permltting him' to enter Yaw school ’

("Reverse. Dié‘cr‘imination, " 19?5'}1""‘Accusing’the gommittee of/ re} c 0

.,

him because of

and has asked for admlssion, pending the Bakke decision.

— ,
Yet another case is thathf.Phillp Di Leo who isﬂcursgntl~ at¥exdpiing to enter

the University of Bblorado Law. School under the provisions of Lp' ecigl admissions

plan’ (Jacobson4 ;977} Di Leo Sees‘nothing wrong with the extiery af prefersnce

. to "disadvantaged" students--indeed he maintains that his own)bhckgrosnd justifies

‘~;his'qualifying as a special applicant. But the rub is that he an Italidn-American

Ve

and not one of the minorities designated by -the University. 1In seeking an order that .
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o
he be admitted, Di Leo emphasizes. that such programs should not e[clude persdhs on -
' purely‘racial grounds as this is a violation of +the equal protectIon rights provided-
under the Fourteenth Amendment. -
| To counter‘this argument, ‘the University_of Colorado is preparing a brief which
‘will stress the constitutionality ofnthe pnogram‘agd'the_necessity of administrative .
discretion in determining the beneficiaries of’specidl treatment. The under7 )
representation of the specified groups.in society,‘note university officials,_is one
strong_reason for such selectivitv in choosing’from the large pool -of "disadvantaged"
' applicants. For DilLeo‘to receive a favorable ruling would require that.the
University's special admissions_prégrams 3$_found %pnstitutional only when the
criteriah of race is not considered by the admitting committee.
' It'is apparent that each challengeﬁto admissions procedures will be, as Posner <
- -&19755 has said different.in some particular and important aspect from DeFunis: P
a comprehensive decision could ‘not - have been reached at that timetalthough some -
guidance should have been provided. : )
Implications for hﬂg:er Ed;cation o - e

// L
The 51gn1f1cance of litigation 1nvolv1ng charges of discrimination and the

‘attention given- to the concept of due process is becoming increasingly evident

to un1vers1ty administrators. Although the eventual outcome of Bakke remains in
doubt, several conclusions as to the proper course of action by schoel officials

can be ‘drawn. A more thorough approach to‘"routine" admissions problems is

definitely required--concern for correct procedure and proper documentation becomes = &
mandatory But before ana{fzing the particular actions suggested by recent court |

decisions, one should ‘take notice' of other interesting phenomena in higher education

which relate to the issues at hand. . . ?”—’ﬁ_j*\\ B

N .
The tremendous force of what has been called the "consumer protection movement"

Eainl

is. reaching the campus, affecting undergraduate, graduate ana profeSS1onal progvams
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~ Joan Stark (1976) has commented that consumerism is very much a part of the academic

ﬂworld partly.because'of the new clientele in higher‘education (who are more socially ~
and economically concerned) and the impact of federal regulation and legislation.

.

. "The foundation of the consumer movement in education," afcording to Stark, "is the
right of the indiVidual student to be safe, to be informed, to choose, and to be g
' heard+-those same rights defined by President Kenhedy in his 1962 consumer message

to Congress" (p. 2). : \‘\\\\

Treating the applicant for' admission as a consumer who isiaboutito,npurchase"

goods is a relatively new approach for administrators, yet it would seem to be
expected. Programs'must heiaccurately described, with standards for admittance
reasonably objective and open to examination. In an overview of the legal aspects
of educational consumerism, John Mancuso (1976) has written about the value of
m?intaining safeguards for the students while avoiding "clumsy or inept encroachment
j by the judiciary into the pedagogical process." However, he has copcluded,
¢+ « « the time seems to have come for the judiciary.to ‘
become more sensitive to the real needs and concerns of student-
consumers and to fashion a legal theory which will justify

adequate protections--whether that theory is based in
- constitutional or contract law (p. 88). - 4

®

One” outgrowth of efforts to treat student-consumers more equitably has been the:’
2"
\

reevaluation dnd revision of entrance tests, usually on the undergraduate level but

«

of late in professional fields. For example, the Associataon of*American Medicai

‘/ . " ﬂ/.. ° i ‘
Colleges is currently creating a new version of the Medical College Admission Test
that will more accurately predict which men and womenpossess the analytical skills N?ﬁ

_ R Y . . L PREE
s Co i
as well as-.the scientific background to become competent physicians ("New.MCAT Due 3"

1977). * Among the major modifications of the MCAT are toibe the folldwipe: . the

Jiimination of general information questions, the upgrading of.the Yerbal skitls .é

section, the separation of the scientific portion into areas for the purpose of

determining specific stuﬁenﬂ}deficiencies, and the lengthening of ‘the tbtal .

¢ [
I . ...‘i
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i reflect the c'“

. ,"by examinations. b . ‘?‘w‘ . - -

.funderstandablj@

. . . . v ' : " : , ‘ 4
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s Sl

exam%hation time to ene full day. Another venture, still in the develppmental

,
%7
~u

stage, is the“g;epa%ation of medical- board and bar examinations whi&h more, nedrly '

ﬂ‘
LRSS, ) X

o .
L@} of profess10nal school courses. Opposedfby sbme--who.believe,
. A ) A ! _s . ~ E

N

athat such'examinations are tb be regarded as the distinct points

:offentry into the pr%fessions--the process of change is.pfopeeding slowly.

2

(“Teaching to the test" is pardly uncommon as OhNeil (1915) has indicated' and it

may be necessary, he has Observed, ih order to hasten tﬁe opportunities for

4

ndnorities to practice their skills. Bdth the American Bar Association and the
American Medical Association, however, maintain that an adequate educational .

experience will prepare most students for the rigors of the examinations.)
As*to the abolition of tests themselves--from the various admissions examinations

to those of the bar and the. board~~much argumentative discussion has occurred.

9

'O'Neil (1975) has stated that, although the LSAT scores should not bexaccepted as -

) .
the sole criterion of law school ability, admissions tests do predict fairly well §

for both minority and nonminority students. "To abandon tests and other predictors

S

whyich work well for the great majority of applicants_ would be unwise and counter?'

>

prdductive” (p. 117). Hence, the solution to the difficulties of choosing applicants

“does not seem to lie in the reJection of quantifiable measures obtained inm part

Sy

'kn

Several prominent medical schools and colleges -of law have sought to dev1se a .

systematic formula which would incorporate as many predictors of potential success
1 s
as prSible. Among those univerSities whigh have been making q!ph an attempt would

be Washington and California-Davis, their~methods have proven to be suSpect leaVing

open the opportunity for legal challenges.. The University ‘of 'Georgia Law School has
‘ ¥

developed a heuristic modei to screen applicants prior to coﬂhittee decision.: %’

l' 5. 5

Variables conSidered include LSAT Scores, GPA, quality of undergraduate institution,
& L)

. and extracurricular activfties.-’USing these«criteria, the admiSSions director ranks

¢ -
&

Ve
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' applicants before more subjective factors’gre considerednby the three persons on the,_
committee (Watson, et" al., 1973). A rather promising modél for selecting medical_.
'school students has been evolVing‘at the University of Texgs Medical School at f }‘
San Antonio. Robert Weisman (1973) has enumerated the ma steps leading to the h
multivariate approach now'being tested. Through an analy s of those factqrs which
tend to be associated with able students, a better procedure has” been-established.

. The committee's model is, first of all,.sufficiently explicit to reduce the. possibility
o

of charges of unfair practice. Nevertheless, the decisions rendered are arbitrary;‘

for regardless of the model, some final judgment is necessary. 'The formula employed,
'though uses such parameters as grade point average, a weighted average of MCAT

subtests, a prelxminaryievaluation, a measure of the difficulty of previous academic

. work, other academic honoﬁs, non-academic achievements( and the impressions provided

bf an interview. Certainly, subjectivity cannot be said to have been.eliminated;

only that it is more clearly identified in- the process.

A relatively new part of the selection routine for professional schools is the

L4 Y ,? s ) X ‘ . . X 4
counseling of'rejected applicants. When numerous slots existed for virtually 411 who
were qualified no obligation needed to—bE“Tth by committees;.another schogl in

another location would have an opening. Since "there are approximately 50,000

r

applicants but only about 14,500 openings in. the first year class," a definite .

oonortunity tq direct the disappointed is presented ("Professional School Retreads,"
s ‘

1975, p. LSO). Among the sugge ions offered fo help alleviate the problem are the .

) following: (1) Earlytcounseling of potential rejectees, (2) investigation of reasons’
% ) . " . .

Bor rejection,.(3) guidance and pre "ation for those unable to enter the profession
of their first choice, (L) eXpanSion of legal, medical and scientific adJunct ‘areas
of involvement. Diekema (1972, 1974) has supplied a thorough report in two tudies

‘on the University of IllinOis Medical Center's program to aSSist minorfities in

finding'places of service-in the health profession. Students who t otherwise

V a1



be rejected if they-applied to medical schools are admitted to thé Medical Opportunitie

‘ ongram where encouragement.is given through faculty advising, tutorial assistance,

financial aid, and general counSeling servicé."Ihus, many have been guidéd toward ‘

socially useful and personally satisfying careers by an effective university project.

This approach according to Diekema, may be a far better solution to the needs of

minorities than the immediate loweri g of professional school standards.'

A perceptive discussion of "reform in graduate and professional education" can be

found in a recént volume by Lewis Mayhew and Patrick Ford (l97h) They have .hoted, L

. j{n their descr1ption of revised adm1ss1oA!Fpolicies,Lthree maJor approaches. (1) a

‘-land Michigan. Typical is Cornell's which allows marginal minority students to be

minimization of quantitative,intelligence measures$in favor of those which tap
"origihality, creative striving,,and-creative'achievement"; (2) an increase in -

_ 2 : , - . : ' : i
selectivity, almost in opposition to the first approach, which stresses-a proven

. ¢ ) .
intellectual background; (3) an attempt to "recruit minority group members who do

not meet the formal admissions criteria generally imposed." But, "this has placed

.graduate.education in an ambivalent position and has‘raised the question of whether

‘given theé:benefit of the doybt" in the hope that’ future promise will overcome . !

- or rnot graduate schools should maintaih their policy of selectivity" (pp. 118-19).

S : e ‘
In conjunction with the last approach, the programs for minorities at various

L)

universitie? are mentioted, notably those -of Cornell, Illinois, Iowa, Michigan State,

P

- past difficulties. CURR ,’”..jl o l';:;" R .-‘.}ﬁ%ifli, k

W

-3 oL ' -~

Perhaps no other analysis of the ways and consequences of extending preference

"in admissions is as complete as that prepared by O'Neil (1975, pp. 1h6-§1l)s His

cormentary is div1ded into five sections:  the' nature of the preferred éroups and

program obgectives, methods of extending preference, the degree of preference shown,\

[ )
the duration of preference poliC1es, urfiversity responsxbilitles infthe.adopting

of such actions. ~ T T
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.(1) Choosing only.those fron‘the ‘usually accepted minority groups‘to reci:ve‘

preference may be troublesome, but it remains the only alternative in O! Neilt's view. .L
‘Selecting "disadvantaged" whites may be appropriate but a case proving past discrimi—_
‘nation or unequal treatment would be, extremely hard to make. (Posner (1975), however,4 ‘

s totally opposed to the contention that race alone can be a valid‘indicator of .
previous hardship ) As to a preference for women, evidence will verify that no.
particular ass1%tance is needed, only an ggugl opportunity to be admitted.

- (2) Obviously, the doors’ of graduate and professional schools cannot be opened
to all minority applican®e; .some system is essential. Each university conld provide,
O*Neil has reasoned, a specific number of openings for vari%us disadvantaged groups.
Other techniques would include-, ﬂadjusting" ;dmissﬁons'test scores, providing |
summer improvement workshops (Eustice Douglas has advocated a similar program which
-is in effect in several ins;itutions),*allow1ng minority applicants to enter, on
:a conditiohal basi&. .

(3) If goals are to be set for admissions purposes, on what g unds should theyi
be established‘7 Here O'Neil.would carefully examine minority participation in the
v - professions,«local and regional population characteristics, ‘and unique institutional
' ‘missions and abilities in order to, prevent flexible goals from becoming absolute gugtag.
(h) It is ta, bé hoped that preferential admissions policies will not have a long
life span. But until elementany,and secondary programs for minorities improve,
“the educational preparation of many black Indian, and Mexican—American applicants

®

"will be inadequate for advanced study Once, however, more minority doctors, lawyers,f |

a

and scientists rise in the professional hierarchy. vhe programs can be gradually
' phased out. j s v D L ' -
(S) To be. truly effective, OLNeil has asserted,runiVBr31ties must da mOre than A

*qadmit minority applicants-—other policies must change as well. Information about

preference programs should be widely disseninated standardized tests must be

K 33 - ' -
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constantly examined and revised as requiredj~students Should be encouraged to’complete

/
their studies and - given financial and educational aid when needed (the attrition

rate for minorities in proiggéibn programs is- quite high); graduation standards should

be made ascertainable and fain, but should not ‘be lowered, societal conditions which
r &
breed inequality should be reduced: through the efforts of academic institutions. D

“~

According to O'Neil (1975),

- - .

o o o One must not lose sight of the ultimate goal . . . to "achieve .
equality for persons and groups to whom equality has long been denied--
originally in obvious ways, later through subtler devices . .°. what is
sought is a more even distribution of burdens and benefits throughout
our pluralistic society (pp 160-61)..

. Those who take .issue with O'Neil's recommendations could perhaps agree with the

dissent of Justice Douglas in EeFunis "The consideration of race as a measure of

an applicant‘s qualification normally introduces a capricious and irrelevant factor L

: wopking an invidious discrimination .'. . there is no constitutional right for any 7.

°

race to be preferred”'(p 171&) Yet Douglas would himself suggest other relevant
*‘factors which could be taken into account and would Justify admitting minority
. applicants separately, if not "preferentially " {

Even as O'Neil has described the obligations of universities in overcoming g
past rau&al discrimination in admissions Bernice Sandler (1975) has in like manner
discussed elininating sexual bias on the campus. In particular, (1) policies should
ensure that admissionfcriteria are not discriminatory on the basis of sex; (2)

) . .

récruiting for programs must be monitored to.contimuously evaluate procedures; (5)
\

,data should be collected .on sex and race ofrapplicants, and additional information

Y

? on marital and family status could be examined in searching for. possible sex-baseﬁ

-

discrimination, (L) applicants should be queried about the fairness of‘the admissions

Pl

program, (5) ”institutions might explore provisional admissions status" fbr those

women who might not be accepted under the general program standards but who might

-succeed in their studies if given the opportunity (pp. 210-12), Reasonable

s
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progress may well be occurring; according to the Association of American Médical
Colleges ("Applications Dip Slightly;" 1977) women are more likely to be. accﬂbted,
38 to 35.7 -percent, to medical school than men, although the total number of women
" admitted is substantially less. | |
To.mitigate the chance of'unfavorable.litigation follouing a denial.of admission, .
D. Brock Hornby (1975) has recommended these specific policy requirements '
(1) Written (ascertainable) standards should be developed which will be
: uniformly applied to.all.applicants._ The treatmgnt of exceptional cases must
similarly be described in full.‘ Class opening cutoﬁg_points and other factors of
1nterest to prospective students should be given. Contracts may be one alternative

B

to answer the question of equitable,program requirements.

I

(2) Supporting evidence should'be gathered to show the validity.of the
admissions standards. Goals and policies which are produced should clearly reflect

the overall mission of the institution. National tests,~if they aqe uéed, should be
‘Q I * . . . R )
closely tied to local measures of ability. T ‘.:f. e

(3) Every‘opportunity should be provided‘to applicants to demonstrate personal
capabilities Interviews should be encouraged whenéger possible., K

¢ I 4

(4 Notices of reJection with a relatively detailed’ explanation of reasons for
© 'such denial should be promptly sent. If another application for admittance may be

made, the time and conditions should be stressed. - b o .
. ,

(5) Access to detrimental information should be given to the rejected applicant
in accordance w1th the prevailing law on open records.i

(6) If it ‘¢an be arranged an informal hearing may be granted the applicant +iho
has been denied admission.. At this time, additional information may be introduced tou
frefute the committee s-decision. 3

In the study of Gellhorn and’ Hornby prepared for the Virginia Law ReviBW\(l97b),

‘the first five actions could be deemed minimum- constitutional requirements while the
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~‘sixth may be thought of as hut'a recommendation, "althoﬁgh it is argnabI§ within the
'Scope of.what the Supreme Court might assert due process requires" (p; 1010):
Mayhew and Ford (197L) have echoed this concern for ensuring]that'sufficient
'information is acquired on each applicant and that assessing the validity of
standards be a continual process; in this waxL_the unlversity is protecting

itself as best it~can. ) . N ,'.' .

There is yet another consideration which rust be mentioned' the movement
toward centralization of higher education planning and policy-making. in the words
of D. Kent Halstead (197L):" ~ .

Statewide coordination of admission to public colieges_and

universities is necessary in order to consider deliberately. and

structure, within a total system context, distribution of

student enrollmenis, allocation of programs among institutions,

and guidelines for student transfers (p. 231).

Conclusion

As to what will he the'ultimate effect of the involvement'of the courts with

the admissions process is probably beyond even the most talented Nostradamus in

[N

the academe. Without question, however, a greater concern for detailed records on
the part of committees~is-suggested. If the demand for professional educatdonw
continues unabated--with additionallpressure from minorities and women for class
openings-—the problems for administrators may,be virtually impossible to solve.
Being‘fair to all parties will surely be precluded by‘the sheer mumber of applicants.
Ailan Ornstein.(l§76);has commented that\"qualifiea minorities and women are already
becoming uneasy\ahout qnotas; they are aware that it puts the 'less quali}ied! stamp
on them by association" (p. 17).

-

“ ;
n The Chronicle of’ Higher Education for February 22, 1977, yet another

diffic%lty is related: '"Black Graduate "Schools Cagght in Critical Dilemma--
They cheer white institutions' emphasis on programs for minority students but fear

their own programs face mediocrity or extinction as a result" (Jacobson, 1977, p. 1).

—
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/‘ . o N :
,'B%ack schools'are not sharing in.the abundance of federal programs for minorities
as nany potential students are choosing larger, racially-mixed institutions.
: / Can a balance between the rights guaranteed both’minority and nonminority '
'/.

Afrericans be maintained? ° Moreover, can Justice prevail even if the "right" at’

issue--graduate or professional school attendance--is regarded as .a "privilege"?

- Other quesﬁions appear as-well' Is place of residence significant? Do tests

N

actually nerpetuate unjustified discrimination? Should. judicial rulings and

!
.legislation determine campus policies? Furthermo;e, Flll universities ‘be obligated

)

"to advance "special" students through programs and into professional posigions, @

as has been advocated by some? '

»
¢

On the one hand, DeFunis and'Bakke, together with a host of other cases, may e

» Have exacerbated an already.problematic situation. But, on tge other-hand, several
'fundamental issues which should. be investigated are receiving attention Who can

. receive the benefits of graduate and profEssional education° Who should? Who will?

o L.
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